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United States Court of Appeals 

FOR THE District of Columbia 

January Term, 1943 

No. 8490 

WASHINGTON COIN *A[ACHINE ASS’N,, a voluntary 
unincorporated ass’n., et al, Appellmits 

vs. 

HARVEY G. CALLAHAN, Ass’t. Supt. Metropolitan 

Police, et al., Appellees 

BRIEF FOR APPELLANTS. 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT COURT OF COLUMBIA 


Jurisdictional Statement. 

This is an appeal by Washington Coin Machine Associa¬ 
tion, a voluntary unincorporated association, and Ira T. 
Byram, trading as Silent Sales System, plaintiffs below, 
from a judgment for the defendants entered by the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia in a nonjury action for a declaratory judgment constru- 
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ing the language of a criminal statute. One of the plain¬ 
tiffs below, Johii R. Sears, an individual, trading as Execu¬ 
tive Nov’elty Distributing Company, was gi’anted leave by 
this Court to withdraw from the instant appeal. This 
explains the absence of this plaintiff’s name from the 
Title Page. 

The District (’oiirt lias jurisdiction under Section 44, 
Title 18, D. C. Code (Act of March 3, 1901, 31 Stat. 1200, 
c. 804 , Sec. 64). 

This Court has jurisdiction to review the judgment uii- 
<ler Sec. 26, Title 18, 1). C. Code (Act of March 3, 1901. 
31 Stat. 1225. C’. 854, Sec. 226). 

'riie pleading necessary to show the existence of the 
jurisdiction is: 

(1) The Complaint (App. 1). 

The Court below did not write an opinion but merely 
entered an Order sustaining Appellees’ ^Motion to Dismiss 
the Complaint (App. 9). 

Statement of the Case. 

The present ease arose on plaintiffs’ Complaint and 
defendants’ Motion to Dismiss admitting its facts to be 
true. The Complaint alleged: 

That the plaintiffs were individuals engaged in the busi¬ 
ness of distributing and operating “free-play” pin-ball 
machines, amusement devices, in and about the District 
of Columbia. Each plaintiff averred that he had a sub¬ 
stantial property interest involved in their continued 
operation (App. 2). Plaintiffs further averred that they 
had invested substantial sums of money in pin-ball ma¬ 
chines equipped with “free play” devices, had built up 
establishments with substantial going concern value and 
had contracts with various stores in and about the District 
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of Columbia for the rental of these amusement devices 
(App. 6). 

It was admitted that each of the plaintiffs owned many 
of these machines and rented them for a consideration to 
proprietors of stores who displayed them and held them 
out to their customers to plav for their amusement (App. 

A pin-ball machine is an amusement device made of a 
wooden frame, which stands some three or four feet from 
the floor supported on wooden legs and has a wooden body 
about ten inches deep covered by glass. 'J'he machine is 
operated by electricity (App. 3). The player inserts a 
five cent piece in a slot at the front of the machine which 
releases a given number of balls. After placing a ball in 
position the player forcefully pulls and releases a certain 
lever or plunger which projects the ball onto the board con¬ 
taining the objects to be struck. A mechanical device, 
electrically controlled, records the score of the player on 
the basis of his successfully striking various objects or 
bumpers on the board. Scores are indicated on a back- 
board by illumination, depending on the action of the balls 
against the bumpers. That is to say, the glass backboard 
is illuminated by the action of the ball striking the bumi^ers 
and the score determined by the particular bumpers struck 
and the number struck by the ball as it wends its way 
across the surface of the board. The player is informed by 
a written legend that if he achieves a certain minimum 
score that he will receive a “free play” (App. 3). The 
defendants admitted that the only reward, after the inser¬ 
tion of the original nickel in the slot as payment for the 
amusement attached to playing the game, was a “free 
play” of the game if the aforesaid minimum score, what¬ 
ever it might be, was achieved by the player with the balls 
he purchased with the original five cent piece. The de¬ 
fendants likewise admitted that if the minimum score 
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was achieved the player automatically receives a “free 
play’’ as a result of the operation of the electrical mechan¬ 
ism which controls the machine. To put it still another 
way, if the player makes the minimum score he gets a free 
game without inserting an additional coin. As previously 
indicated, the defendants admitted that the only reward 
which a player received was a “free play’’ if he was 
fortunate enough to hit the right bumpers and enough of 
them with the allotted number of balls and thereby scored 
enough points to entitle him to the “free play” (App. 3). 

These “free play” pin-ball machines were in operation 
in the District of Columbia when, on March 6, 1942, Harvey 
(j. Callahan, appellee. Assistant Superintendent of the 
Metropolitan Police Force, pursuant to a directive from 
the United States Attorney, Fdward M. Curran, appellee 
herein, issued an Order directing policemen on various 
beats in and about the District of C’olumbia to notify the 
proprietors of all drug stores, restaurants and other places 
where pin-ball machines were operated that on and after 
April 15,1942, pin-ball machines which were equipped with 
devices for giving “free play” would be seized as gambling 
devices and all persons possessing the same and permit¬ 
ting their operation would be prosecuted (App. 4). This 
Order is set forth in haac verba in the Appendix, page 4. 
It will be noted that by its language all pin-ball machines, 
irrespective of whether they merely give “free plays”, 
paid off in prizes, whether cash or merchandise, or which 
were expressly used for gambling purposes, should l>e 
seized as gambling devices. 

Accordingly, tlie plaintiffs filed a Complaint which, in 
effect, asked the Court below to advise them as to their 
rights in the premises. The Complaint was limited solely 
to testing the legality of the Order insofar as it directed 
the seizure as gambling devices of those pin-ball machines 
which are equipped with devices for giving “free play*’ 
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and insofar as prosecution of possessors thereof was in¬ 
volved (App. 5). 

Plaintifls maintain that the award of a “free play” 
did not contravene the criminal provisions of the District 
of Columbia Code. They maintain that the machines as 
such are not gambling- devices and further that the 
award of a “free play” is not money or property within 
the meaning of the Statute. The plaintiffs further averred 
that the award of a “free play” did not make this amuse¬ 
ment device a “game of chance for money or property” 
within the meaning of the Statute. 

Prior to the time of the argument on Appellee’s Motion 
to Dismiss the Complaint, by agreement between the par¬ 
ties, plaintiffs amended their Complaint and struck tliere- 
from any and all references to the allegation that the 
playing of this amusement device, equipped wdth a “free 
play” electrical contraption, constituted a game of skill 
as distinguished from a game of chance. Thus, the issue 
before the Court below' was limited exclusively to the ques¬ 
tion as to w'hether or not the award of a “free play” is 
money or property within the meaning of Title 22, Section 
1504 of the 1940 edition of tlie District of Columbia Code 
(App. 7). 

Thus, the plaintiffs specifically prayed that the Court 
adjudge and decree wrhether the giving of a “free play” or 
the equipment of pin-ball machines wdth devices for giving 
‘‘free plays’’ violated the gaming law’s. The Court w’as ask¬ 
ed to declare Memorandum Order No. 121 illegal and void 
insofar as it related to pin-ball machines w’hieh give “free 
play” or w’hich are ecjuipped with devices for giving “free 
plays” and insofar as the said Order prohibited the possess¬ 
ion and operation of said machines in the District of Colum¬ 
bia. Plaintiffs further prayed that if the Court found the 
Order illegal that a decree be entered restraining its execu¬ 
tion (App. 7). At the time of the argument before the Court 
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below, both parties agreed that if the Order was found 
illegal that the injunctive pi-ocesses of the Court need not be 
invoked and thus the cause was submitted to the Court below 
as a plain application for a Declaratory judgment. After 
considering the authorities contained in the briefs of coun¬ 
sel and entertaining oral argument, the Court below (Jus¬ 
tice Proctor) granted appellees’ Motion to Dismiss (App, 
9). An appeal was duly noted to this C’ourt (App. 9). 

Statement of Points. 

1. The Court below erred in that under the facts ad¬ 
mitted by appellees there was no evidence that the machines 
involved were gambling devices. 

2. Appellees admitted that no money or any other thing 
was bet or wagered on Appellants’ machines which merely 
on a stated contingency ])rovided a “free play” or “re¬ 
play” to the player. 

3. The award of a “free play” to a player making a pre¬ 
determined minimum score did not constitute the machine 
a “gambling device * * * designed for the purpose of play¬ 
ing any game of chance for money or property • • • ” (Title 
22, Sec. 1504). 

4. A “free play” automatically given upon the achieve¬ 
ment of a certain score does not constitute “money or prop¬ 
erty” within the meaning of Title 22-1504, D. C. Code, 1940. 

5. Title 22-Sec. 1507 of the !).(’. Code (1940) which pro¬ 
vides for the liberal construction of the gambling laws has 
no application to the instant litigation for the reason that 
under the admitted facts the machine is not a game “at 
which money or any other thing” was “bet or wagered 
* * • ” (Title 22-1507). 
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Statutes Involved. 

‘‘Whoever shall in the District set up or keep any ^aminj!: 
table, or any house, vessel, or place, on land or water, for 
the purpose of .uaniino-, or ^aniblin^^ device commonly called 
ABC, faro bank, E O, roulette, equality, keno, thimbles, or 
little joker, or any kind of <;amin<>: table or riamblivfi devicf' 
adapted, devised, and designed for the purpose of playing 
any game of chance for money or property, or shall induce, 
entice, and permit any poi son to bet or ])lay at or upon any 
such jyamini^r table or gambling device, or on the side of or 
against the keeper thereof, shall be punished by imprison¬ 
ment for a term of not more than five years.” (Title 22-1504. 
Act of March 3,1901,31 Stat. 1331, ch. 854, sec. 865). Italics 
ours.) 

“All games, devices, or contrivances at which money or 
any other thing shall be bet or wagered, shall be deemed a 
gaming table within the meaning of sections 22-1504 to 22- 
1506; and the Courts shall construe said sections liberally, 
so as to prevent the mischief intended to be guarded 
against.” (Title 22-1507; Act of March 3, 1901, 31 Stat. 
1331, ch. 854, sec. 868). (Italics ours.) 

Summary of Argument. 

Appellants maintain that the ruling of the lower Court 
is a striking instance of the condemnation of an amusement 
device without an understanding of what it is. To liken 
the instant “free play’’ pin-ball machine to roulette, faro 
bank, thimbles and the like is not only to go overboard in 
labelling a recreational outlet criminal, but is to paint with 
the brush of illegality an amusement which under the ad¬ 
mitted facts is no different in principle than golf, bowling, 
tennis, baseball, checkers, badminton or chess. The Govern- 
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ment admits that the pin-ball machine with a “free play” 
mechanism does not j>:ive a cash reward. This is not the 
case of ordinary gambling wherein the player in a game of 
chance gets something of value, money or its equivalent, 
if a certain score is made. The only reward under the ad¬ 
mitted facts is a replay of the game if a certain minimum 
score is made. A five cent piece is originally inserted to 
play and if a “free play” is won then it is received without 
further cost to the player. However, if the player fails to 
achieve the minimum score he has received his nickel’s 
worth and that is the end of it. Only the most metaphysical 
argument could lend support to the theory that a “free 
play” constitutes “property ”. All must admit that it is not 
money. Recent precedents sustain the position of the Ap¬ 
pellants. 


Argument. 

I. 

APPELLANTS’ POSITION. . 

As is evident from the Statement of Facts, the com¬ 
plaint recites that the pin-ball machine involved in the pre¬ 
sent suit is a plain, simple amusement device and is in no 
way to be likened to a slot machine or other gambling 
device. Under the admitted facts neither candy nor cash 
were held out to the player if he made a certain minimum 
score. The appellees concede that the only reward was a 
“free play” if a certain score was made by the player. It 
must be admitted that a pin-ball machine which does not 
automatically give a “free play” is perfectly legal. The 
Order specifically excludes the machine as such. Thus, the 
only question is whether the award of the “free play” 
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makes an otherwise legal amusement device illegal. We 
maintain it does not. 


II. 

GENERAL DISCUSSION OF THE STATUTES 

INVOLVED. 

The District of Columbia like every other jurisdiction 
has a public policy with respect to gambling. The public 
policy is found in the provisions of the District of Columbia 
Code relating to criminal offenses. In March, 1901, a Sta¬ 
tute relating to gaming and the setting up of gaming tables 
became a part of the law of this jurisdiction and is now cod¬ 
ified in Title 22—Section 1504 of the Code. Contemporan¬ 
eously the legislature enacted w’hat is now Title 22—Section 
1507 wherein the legislature directed that section 1504 
should be liberally construed by the Courts. In passing 
we question the validity of such a limitation on judicial 
power. It would appear that Section 1507 was designed to 
get away from the general rule with respect to strict con¬ 
struction of criminal statutes. 

Turning to Section l.*)04, it will be seen that the legislature 
condemned as illegal gambling devices “commonly called 
ABC, faro bank, E. 0., roulette, equality, keno, thimbles, or 
little joker, or any kind of gaming table or gambling device 
adapted, devised, or designed for the purpose of playing 
any game of chance for money or property * * *” 

Counsel do not propose to belabor often cited principles 
of statutory construction. A fair reading of the foregoing 
language clearly indicates the type of game that Congress 
had in mind. Judges no less than other men are acquainted 
with the stories of Monte Carlo and the hidden recesses in 
every town where men retire to wager on games of chance. 
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The types of gaming recited are not all conclusive, but they 
do give a definite indication of what is prohibited. It is 
true that after the enumeration aforesaid the legislature 
proceeded to condemn any kind of gaming table or gambling 
device adapted to the purpose of gambling for money or 
property. The legislature appreciated the fact that the 
ingenuity of man would not come to a halt in March, 1901. 
Thus, while the games enumerated in the Statute set the 
legislative standard, they do not exhaust the particular 
games which might fall within the condemnation of the 
legislation but we submit that Congress therein only declar¬ 
ed illegal those games of chance wherein money or property 
were bet or wagered. 

If the foregoing analysis be realistic and a fair appraisal 
of the public policy declared in the Statute, then we proceed 
to apply the analysis to the instant controversy. Under the 
Motion to Dismiss, which is to be likened to a Demurrer, 
the Government admits the facts in the Complaint. The 
question becomes whether the operation of a pin-ball ma¬ 
chine which gives a “free play” in a corner drug store 
falls within the condemnation of the Statute. The Govern¬ 
ment admits that no gaming or gambling is involved. It is 
admitted that no money, dice, slug, candy, or groceries are 
received if the minimum score is achieved. The Govern¬ 
ment must admit that a pin-ball machine, as such, is not a 
gambling device. That is to say, the Government does not 
condemn the operation of a pin-ball machine in a drug 
store, but says that you cannot award a “free play”. That 
leads to this question. MTiy the “free play”! Well, just 
because there is joy in the achieving of things and while 
people like to do things for the fun of it there is more 
enjoyment if some kind of a reward results from successful 
play. Why does the Congressional Country Club hold a 
President’s Cup competition and give the winner a trophy? 



Why does a bowling alley operator award a prize to the 
player making the highest score in an evening’s compe¬ 
tition? Why do friends sit around a bridge table and play 
for the cheapest kind of a prize? When you think about it 
this case goes to the warp and woof of human nature and 
we respectfully submit that these appellees would like to 
mould the clay all over again. 

Telling a business man that lie cannot have a “free play” 
electrical installation on his machine comes pretty close 
to taking property witliout due process of law and mighty 
near telling that some business man that he cannot do what 
the bulk of the people in the community conceive to be 
perfectly legitimate. We do not believe that the people of 
the District of Columbia believe that there is anything 
irreligious, illegal or immoral in playing a pin-ball machine 
with the hope that if you are lucky enough you will get a 
free play of that same game. It will be recalled that in 
the Statement of Facts we pointed out that in the Amended 
Complaint filed in the Court below it was agreed that the 
question of whether or not the game was one of chance or 
of skill should be left out of the case. In effect, the case 
w’as submitted on the theory that assuming the game to be 
one of chance there was still no violation of the Statute. 
We maintain that even though the game be considered a 
game of chance that something more than an element of 
chance is necessary to render a device a gambling machine. 
It is not far fetched to say that practically every legitimate 
business has some element of chance associated with its 
operation. The presence of that factor does not render the 
enterprise unlawful. By the same token neither is innocent 
recreation or amusement renderd illegal because a “free 
play” will be given as a result of chance. 

As we conceive our Statute, the evil which the legislature 
condemns in a gambling enterprise is that it induces people 
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to hazard money or property on mere chance. We respect¬ 
fully submit that under the admitted facts contained in the 
Complaint there is nothing that the appellees can point to 
that indicates that a “free play’’ leads people to hazard 
their substance. The amusement factor predominates in 
the case of the “free play” pin ball machine and the mere 
fact that there is an element of chance incident to its opera¬ 
tion is not sufficient to render the machine contraband. 

III. 

THE DECIDED CASES. 

This is not a slot-machine, mint vending machine or 
similar type of case. In the Court below the defendants 
relied on such cases. Obviously, the receipt of redeemable 
discs, candy, tokens, money or money’s worth clearly falls 
within the scope of the concept, “money or property”. 
Here, however, under the admitted facts none of the fore¬ 
going is received by the player. He merely gets a “free 
play” if he makes a predetermined minimum score, which 
“free play” is received by him in this manner: If the mini¬ 
mum score is made, the machine relights and through the 
electrical mechanism contained in the bodv of the machine 
the player is able to proceed to replay the game without 
the insertion of an additional coin. To say the least, we are 
dealing with the intangible when we endeavor to categorize 
a “free play.” Appellees cannot point to a single decision, 
under a Statute similar to ours, in an Appellate Court, 
State or Federal, which holds that the award of a “free 
play” makes the amusement machine a gambling device. 
Neither can appellees point to a decision of any Appellate 
Court which holds that the award of a “free play” con¬ 
stitutes “money or property.” The only case appellees 
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offered of any consequence in the Court below was People 
V. Swartz, 282 N. Y. 596; 25 N. E. (2d) 386 (1940) and they 
relied on it strongly. An examination of that case, how¬ 
ever, clearly shows that it merely holds that a penal statute 
of the State of New York, which condemned a machine, 
where “a user may secure additional chances or rights to 
use such machines’’ (Sec. 982, Subdv. 2, N. Y. Penal Laws) 
was constitutional. The Court of Appeals affirmed without 
opinion and, in effect, held that such a penal provision was 
within the police power. 

People V. Swartz, supra, is important in that it demon¬ 
strates that the New York Assemblv had to amend the 
statute. A “free play” had prior thereto been lield not to 
make the machine a gambling device in People v. Jennings. 
That our position is sound is made apparent in the later 
cases of People Bitter, 32 N. Y. S. (2d) 176 (1942) and 
People V. Fitzgibhons, 33 N. Y. S. (2d) 377 (1942). 

The only Federal case dealing in a general way with the 
nature of the “free play” mechanism is Chicago Patent 
Corp. V. Genco, Inc., 124 F. (2d) 725, 728. There the 
Seventh Circuit Court of Appeals held it not to be a gaming 
device. 

The following State cases, which are the only cases deal¬ 
ing with a Statute identical with the District of Columbia 
statute, each holds that a free-play mechanism does not 
make the machine a gambling device-and further holds that 
a “free play” is not “money or property.” 

State of Kansas v. Waite, 131 P. (2d) 708; 156 
Kansas 143 (1942). 

Gayer v. Whelan, 138 P. (2d) 763, 765, (Cali¬ 
fornia, Aug. 12,1943). 

In re Wigton, 151 Pa. Super. 337; 30 A. (2d) 352 
(1942), 
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Commomvealth v. A Certain Device, 151 Pa. Super. 

346; 30 A. (2d) 357 (1942). 

Commonwealth vMahalow, 142 Pa. Super. 433; 16 
A. (2d) 656 (1940). 

We respectfully submit that the foregoing cases are 
precedents on all fours with the instant controversy. 

Conclusion. 

The judgment of the District Court should be reversed. 


WILLIAM E. LEAHY, 
NICHOLAS J. CHASE, 
Attorneys for Appellants. 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE District of Columbia 


John R. Sears, t/a Executive Novelty 
Distributing Company, 1613 Rhode Island 
Ave. N. E., Washington, D. C., 

Washington Coin Machine Ass’n., a volun¬ 
tary unincorporated Ass’n., c/o Horace 
Bbidbbman, 1356 Rittenhouse Street, N. W., 
Washington, D. C., 

and 

Ira T. Byram, t/a Silent Sales System, 
635 D Street, N. W., Washington, D. C., 

Plaintiffs, 

vs. 

Harvey G. Callahan, Ass’t. Supt. Metropol¬ 
itan Police Department, 3rd & Indiana 
Ave. N. W., Washington, D. C., 

Major Edward Kelly, Supt. Metropolitan 
Police Dept., 300 Indiana Avenue, N. W., 
Washington, D. C., 

and 

Edward M. Curran, U. S. Attorney for the 
D. C., Court House, Washington, D. C.,' 

Defendimts. 


Civil Action 
No. 17,294 

Filed 

Oct. 2, 1942 


Complaint for Declaratory Judgment and 
Permanent Injunction. 

1. (a) Jurisdiction is founded on the Code of Laws 
for the District of Columbia. 
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(b) Jurisdiction is founded on the Federal Declaratory 
Judgment Act, Section 274 (d), Judicial Code as amended; 
28 I'SCA, 400. 

2 2. Plaintiff, Sears, is a resident of the District of 

Columbia, citizen of the United States and does busi¬ 
ness in the District of Columbia as the Executive Novelty 
Distributing Company. 

3. Plaintiff, Washington Coin Machine Association, is 
a voluntary unincorporated association composed of in¬ 
dividuals engaged and mutually interested in the distri¬ 
bution and operation of pin-ball machines, amusement de¬ 
vices, in and about the District of Columbia. 

4. Plaintitf, Byram, is a resident of the District of Col¬ 
umbia, citizen of the United States and does business in this 
jurisdiction under the trade name Silent Sales System. 

5. Each of the plaintiff's aforesaid is and has been over 
a long period of time engaged in the distribution and opera¬ 
tion of so-called Pin-ball machines in the District of Col¬ 
umbia and as such have substantial property interests in¬ 
volved in the continued operation of the said pin-ball ma¬ 
chines. Each of the plaintiffs o^^^ls many of these pin-ball 
machines and as such owners rent for a consideration the 
said machines to store proprietors in the District of Col¬ 
umbia. The pin-ball machine is displayed on floor space in 
the particular store. 

6. The defendant, Ilaiwey G. Callahan, is Assistant 
Superintendent and Executive Officer of the Metropolitan 
Police Department, Government of the District of Colum¬ 
bia. 

7. The defendant, Major Edward Kelly, is Superintend¬ 
ent of the Metropolitan Police Department, Government of 
the District of Columbia. 

8. The defendant, Edward M. Curran, is the United 
States Attorney for the District of Columbia. 
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9. A pill-ball machine is an amusement device made 
of wood frame, stands some three (8) or four (4) feet from 
the floor, wood legs, body, and about ten (10) inches deep, 
covered by glass and is operated by electricity. Scores are 
indicated on a backboard by illumination depending on ac¬ 
tion of balls against bumpers. The glass backboard is il¬ 
luminated by the action of the ball striking 

8 the bumpers and the score determined by the 
particular bumpers and the number thereof 
struck by the ball. After inserting a five cent piece 
in an aperture at the front of the machine, a given 
number of balls are released and the player after 
placing a ball in position, forcefully pulls and releases a 
certain lever which projects the ball onto the board con¬ 
taining the objects to be struck. The mechanical device, elec¬ 
trically controlled, records the score of the player on the 
basis of his successfully striking the various objects (bum¬ 
pers) on the board. If the player achieves a certain mini¬ 
mum score, which minimum score is printed on the l>ack- 
board of the machine, he is given “free play”; that is, the 
the only reward after paying to play the same is “free 
play” of the game if the certain minimum score is made by 
the player. If the minimum score is achieved, the player 
automatically receives ^‘free play” by operation of the 
electrical mechanism which controls the machine and with¬ 
out insertion of an additional coin. The player receives 
no other reward than ‘‘free play”, which is conditioned on 
the achievement of a certain minimum score aforemen¬ 
tioned. 

10. Pursuant to a directive from the United States at¬ 
torney, defendant herein, the following Order was issued 
to the Metropolitan Police Force by the other defendants: 
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“GOVERNMENT OF THE DISTRICT OF 

COLUMBIA 

^Ietropolttan Police Department. 

March 6,1942. 

MEMORANDUM ORDER NO. 121 
Series 1942 

Subject: Pin-ball Machines. 

To THE Force : 

In compliance with the instructions of the Honorable 
Edward M. Curran, United States Attorney, you will 
notify the proprietors of all drug stores, restaurants, 
so-called pennyland amusement places, and other places 
where pin-ball machines are operated, that on and 
after April 15, 1942, all pin-ball machines which give 
free plays or which are equipped with devices for giv¬ 
ing free plays, or all pin-ball machines which pay off 
in prizes, either cash or merchandise, or any pin-ball 
machines which carry instructions as to how such ma¬ 
chine may be used for gambling purposes, shall be seiz¬ 
ed as gambling devices, and all persons in possession 
of, or permitting the operation of such machines shall 
4 be immediately subject to prosecution under the gambl¬ 
ing laws of the District of Columbia. 

You will instruct the members of your Command 
especially plain clothes men to pay special attention 
to the operation of pin-ball machines, and where any 
are found which are being used as gambling devices 
or as described in the preceding paragraphs, to see that 
their use is discontinued and after April 15 to seize 
such machines as requested by the United States At- 

tornev. 

•• 

By direction of the Major and Superintendent: 

HARVEY G. CALLAHAN, 
Assistant Superintendent^ 
Executive Officer^^ 

HCC :jeo 
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11. As indicated in paragraph 9, the plaintiffs herein 
are interested solely and exclusively in the operation of pin¬ 
ball machines which give “free play” or are equipped to 
give “free play” and the issue herein raised is limited sole¬ 
ly and exclusively to the legality of the Memorandum Order 
No. 121, insofar as it directs the seizure as gambling devices 
of those pin-ball machines which give or which are equip¬ 
ped with devices for giving “free play” and insofar as 
prosecution of possessors or operators thereof is involved. 

12. The District of Columbia Code of Laws provides in¬ 
sofar as herein applicable that: 

“Whoever shall in the District set up or keep • • • 
any kind of gaming table or gambling device adapted, 
devised or designed for the purpose of playing any 
game of chance for money or property” 
shall be guilty of a crime and it is with reference to this 
Section of the Code that the defendants herein have ordered 
the seizure of pin-ball machines which give “free play” or 
which are equipped wuth devices for giving “free play” and 
have threatened the prosecution of all persons in posses¬ 
sion of or permitting the operation of such machines. 

13. It is plaintiffs^ contention that the giving of a “free 
play” or the equipment of pin-ball machines with the de¬ 
vice for giving “free play” does not contravene or violate 
the foregoing section of the District of Columbia Code in 

that plaintiffs contend that the awarding of “free 
5 play” is not money or property within the meaning 
of the Statute and further that the awarding of a 
“free play” and the equipment of the pin-ball machines 
with devices for giving “free play” does not constitute the 
operation as a “game of chance for money or property” 
within the meaning of the Statute aforesaid. 

14. Defendant Curran’s determination that “free play” 
contravenes the Statute and defendant Callahan’s and de- 
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fendant Kelly’s directive embodied in the Memorandum 
Order No. 121, substantially and vitally effect plaintiffs’ 
business and property interests in that substantial sums 
of money have been invested in existing pin-ball machines 
equipped with “free play’’ devices and further that plain¬ 
tiffs have, over a long period of time, built up establish¬ 
ments with substantial going concern value and further 
that the seizure of the machines and prohibition of “free 
play” has and will have the effect of destroying innumer¬ 
able contracts and business relations between plaintiffs and 
their customer-store outlets in the District of Columbia. 

15. It is plaintiffs’ contention that “free play” is not 
money or property within the meaning of the Statute, that 
the playing of and equipment of a pin-ball machine with 
“free play” does not constitute the mechanical device a 
gambling device within the meaning of the Statute and 
further that the playing and equipment of a pin-ball ma¬ 
chine with “free play” represents an amusement and fur¬ 
ther that this amusement game involves skill and therefore 
is not a game of chance. 

16. By reason of these conflicting and adverse claims, 
plaintiffs are in great doubt as to the validity of Memor¬ 
andum Order No. 121 and in the light of the serious, sub¬ 
stantial and adverse effects the said Order will have on 
their property rights and the irreparable harm which vdll 
be done. 

Plaintiffs demand that the Court adjudge and declare: 

1. That the giving of “free play” or the equipment of 
pin-ball machines with devices for giving “free play” does 
not violate the gaming laws of the District of Columbia 
(Title 22-1504). 

6 2. That Memorandum Order No. 121, be declar¬ 

ed illegal and void insofar as it directs the seizure 
of all pin-ball machines which give “free play” or which 
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are equipped with devices for giving “free play’^ and in¬ 
sofar as the said Order prohibits the possession of and the 
operation of such machines in the District of Columbia. 

3. That this Court by its Decree permanently enjoin and 
restrain the defendants from carrying out and executing 
Memorandum Order No. 121 insofar as it directs the seizure 
of all pin-ball machines which give “free play” or which 
are equipped with devices for giving “free play” and inso¬ 
far as it directs the prosecution under the gambling laws 
of the District of Columbia of all persons in possession of 
or permitting the operation of such machines. 

4. That the Court grant plaintiffs such other and fur¬ 
ther relief as is just and jji'oper under the allegations of this 
Complaint. 

WILLIAM E. LEAHY. 
NICHOLAS J. CHASE, 
Attorneys for PlaintiffSy 
Bowen Building. 

7 Amended Complaint, Civil Action No. 17294. 

Come now plaintiffs, by counsel, and strike from 
the Complaint herein any and all reference to the allega¬ 
tion that the game herein is a game of skill as distinguished 
from a game of chance; more particularly, the allegation 
in paragraph fifteen of the Complaint to that effect. Plain¬ 
tiffs aver that the only question before the Court in this 
Declaratory Judgment proceeding is whether or not the 
award of a “free play” is money or property within the 
meaning of Title 22, Section 1504 of the District of Colum¬ 
bia Code. 

WILLIAM E. LEAHY, 
NICHOLAS J. CHASE, 
Cownsel for Plaintiffs, 

1000 Bowen Building, 
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8 Motion to Dismiss, Civil Action No. 17294, 

Filed Dec. 14,1942. 

The defendants move the Court as follows: 

To dismiss the action because the complaint fails to state 
a claim against the defendants upon which relief can be 
gi'anted. 

RICHMOND B. KEECH, 
Corporation Counsel, D. C. 

CHESTER H. GRAY, 

Assistant Corporation Counsel, D. C., 
Attorneys for Defendants, 
Callaghan and Kelly, 

District Building. 

ALLEN .7. KROUSE, 

Assistant United States Attorney, 
Attorney for Defendant Curran. 


9 Answer to Motion to Dismiss, Civil Action No. 17294, 

Filed Jan. 12,1943. 

Come now Plaintiffs by their counsel William E. Leahy 
and Nicholas J. Chase, and respectively pray the Court to 
deny the Motion to Dismiss. Filed herein in support there¬ 
of there is attached hereto and made a part hereof a mem¬ 
orandum of points and authorities. 

WILLIAM E. LEAHY, 
NICHOLAS J. CHASE, 
1000 Bowen Building, 
Washington, D. C. 
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10 Order Sustaining Motion to Dismiss, 

Civil Action No. 17294. 


Upon consideration of the motion to dismiss filed herein 
on behalf of defendants, it is by the Court this 22nd day 
of January, 1943, 

ORDERED, ADJUDGED and DECREED that motion 
be, and the same hereby is sustained, and the petition dis¬ 
missed. 

.TAMES M. PRO(’TOR, 
Justice. 


No objection as to form: 

W. E. Leahy, 

N. J. Chase, 

Attorneys for Plaintiffs. 


11 Notice of Appeal, Civil Action No. 17294. 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE District of Colxhvibia. 

Notice is hereby given this 17th day of February, 1943, 
that plaintiffs (appellants) hereby appeal to the United 
States Court of Appeals, for the District of Columbia 
from the judgment of this Court entered on the 22nd day 
of January, 1943, in favor of appellees-defendants, against 
appellants (plaintiffs below). 

Wm. E. LEAHY, 

NICHOLAS J. CHASE, 

821-15th St., N. W., 

Attorneys for Plaintiffs-Appellcmts. 
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DISTRICT OF COLUMBIA 


October Term, 1943 


No. 8490 

Washington Coin Machine Assn., a Voluntary Unincor¬ 
porated Assn., et al., appellants 

V. 

Harvey G. Callahan, Asst. Supt. Metropolitan Police, 

et al., appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR AFFEIIEES 


PBELIMINAltY STATEMENT 


The statement of the case in the brief for appellants (pp. 
2 to 6) is adequate and correct and no counterstatement is 
necessary. 

SUMMARY OF ARGUMENT 

The pin-ball machine in question ^ containing a device for re¬ 
warding by an additional free play the player who achieves a 
score determinable by chance is a gaming table and gambling 
device within the meaning of the gambling statutes applicable 
in the District of Columbia. The free play is itself a thing of 
value; but this construction is not necessary to sustain the ap¬ 
pellees’ positions because the local statute specifically omits 

’For a description, see Paragraph 9 of the Complaint (Appellees’ App. 
»- 9 ). 


(1) 
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the words “of value.” Hence, any game or device which holds 
out to the player the opportunity to gain some advantage by 
change is a gambling device. 

ASGUHENT 

Section 22-1504 d. c. code (1940) makes it an offense for a 
person to set up or keep “any kind of gaming table or gambling 
device adapted, devised, and designed for the purpose of playing 
any game of chance for money or property.” Section 22-1507 
provides that “All games, devices, or contrivances at which 
money or any other thing shall be bet or wagered shall be deemed 
a gaming table,” and further provides that the courts shall con¬ 
strue the sections of the Code on gambling “liberally, so as to 
prevent the mischief intended to be guarded against.” 

For the purpose of this appeal, it is admitted that the pin¬ 
ball machine involved in this case is a game of chance. See 
amended complaint, appendix for appellant p. 7. The only 
question in dispute, therefore, is whether the award of a free 
play for the player who succeeds in making a particular score 
makes the machine a gambling device. 

The sections of our gambling statutes referred to immediately 
above appeared in our laws as early as the Act of January 31, 
1883,22 Stat. 411. These laws, including the section providing 
for a liberal construction, were carried into the District of Co¬ 
lumbia Code in 1901. Before the Code was adopted, the statute 
was liberally construed in an opinion of Chief Justice Alvey 
of this Court in Miller v. United States, 6 App. D. C. 6: 

The great evil and vice of the thing is not in the horse 
race, the foot race or the baseball game but in the at¬ 
tractive allurements held out to the public, young and 
old, to frequent the gaming table, or the gambling device, 
and to indulge in excessive betting and thereby become 
. the victims of the wily, scheming professional gambler. 
Id. p. 14. 

This Court in the case of White v. Hesse, 60 App. D. C. 106, 
48 F. (2d) 1018 (1931), ajErmed the lower court in denying 
injunctive relief to the owner of certain candy vending ma¬ 
chines which the prosecuting oflGicer threatened to seize. In 
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that case it appeared that the machines vended merchandise for 
the money placed therein, but in some instances, determinable 
by chance, emitted slugs which in turn could be used to operate 
the machine but were not redeemable in cash or merchandise. 
In other words, the machine in question provided a “free play” 
through the use of a tangible slug; whereas, in the present 
case the free play is provided for automatically within the 
machine itself. Of that candy vending machine, this Court 
said: 

The machines in question are not mere vending ma¬ 
chines whereby a predetermined commodity is sold and 
delivered to a customer at a fixed price; they are some¬ 
thing more than that, for in addition to the vended 
merchandise, they offer to the customer a chance for 
an additional advantage, that is a chance without fur¬ 
ther charge to play the machine for entertainment and 
amusement. 

. This may seem to be an unimportant consideration, 

but such machines are patronized mostly by children, 
and it is not consistent with sound public policy to en¬ 
courage in immature minds a love of even such a limited 
adventure in chance. 

The appellants attempt to point out in their brief (p. 12) a 
distinction between the machine involved in the present case 
and the so-called slot machine or vending machine in which 
disks are received by the player. While the present case is 
distinguishable from cases where actual money or physical 
property is received by the player as a result of chance, the 
appellees do not see any distinction between the present case 
and the case of a vending machine or slot machine which emits 
a slug or token, which in turn is limited in use to a free play. 
In the present case the machine provides the free play auto¬ 
matically without emitting a slug and having the slug deposited 
again into the machine. It is difficult to see why this difference 
in operation should make a distinction in the principle involved. 
Accordingly, appellees believe that all cases where the only 
reward for winning is a free play are in point. 
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A gambling device under our statutes is one adapted, devised 
and designed for the purpose of playing any game of chance 
for money or property, or at which money or any other thing 
shall be bet or wagered. The omission to qualify the expres¬ 
sion “any other thing” by use of the customary words “of 
value” is not without significance. Of similar language in a 
New Hampshire statute, the Supreme Court of that State, 
in the case of State v. Mint Vending Machine, 154 Atl. 224, 85 
N. H. 22 (1931) said: 

The force of such omission is to minimize the require¬ 
ment of value in the stake played for, so far as value 
might otherwise be deemed essential to the idea of 
gambling. The language used, “money or any other 
thing”, in the absence of further qualifying words, dis¬ 
closes an intention that the gambling character of the 
implement shall not depend upon the worth of its out¬ 
put measured in money. By tacitly suppressing the 
emphasis upon the value of the stake, the Legislature 
disclosed a purpose to accentuate the element of chance 
and the pernicious consequence of the practice of squan¬ 
dering money in its pursuit. * * * 

A similar significance was found in such language by the Fed¬ 
eral District Court for the District of New Hampshire in Ross 
V. Goodwin, 40 F. (2d) 535 (1930). 

The token entitling one to a free play has been likened to a 
theatre ticket which is admittedly a thing of value. See —. 

Boynton v. Ellis, 57 F. (2d) 665 (1932). 

Gaither v. Cate, 144 A. 239,156 Md. 254 (1929). 

State, ex rel. Manchester v. Marvin, 233 N. W. 486,211 
la. 462 (1930). 

The right to a free play through the use of a token has been 
held in the following cases to be property or a thing of value: 

Rankin v. Mills Novelty Company, 32 S. W. (2d) 161, 
182 Ark. 561. 

State V. Baitler, 161 A. 671,131 Me. 285 (1932). 

Harvie v. Heise, 148 S. E. 66; 150 S. C. 277 (1929). 

Jenner v. State, 159 S. E. 564; 173 Ga. 86 (1931L 

Alexander v. Martin, 6 S. E. (2d) 20,23; 192 S. C. 176 
(1939). 

Snyder v. City of Alliance, 179 N. E. 426, 41 0. App. 
48 (1931). 
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Kraus v. City of Cleveland, 19 N. E. (2d) 159,135 0. 

State. 43 (1939). 

A pin-ball machine was held to be a gambling device in City 
of MUwaukee v. Burns, 274 N. W. 273, 225 Wis. 296 (1937), 
and in Hunter v. Mayor and Council of Teaneck Tp., 24 A. 
(2d) 553, 12$ N. J. L. 164 (1942). See also Gaither v. Cate, 
144 A. 239,156 Md. 254 (1929); Painter v. State, 45 S. W. (2d) 
46,163 Tenn. 627 (1932). 

CONTRARY AUTHORITIES 

There is a division of authority on the exact question in¬ 
volved in this case. Such adverse authorities as have come to 
the attention of the appelles will be discussed here briefly. 

In the case of Mills Novelty Company v. Farrell, 64 F. (2d) 
476 (C. C. A. 2nd, 1933), the court held that the candy vending 
machine of apparently the identical nature as that passed upon 
by this Court in White v. Hesse, supra, was not a gambling de¬ 
vice as such devices were defined by the existing New York 
statutes. Authorities cited in support of this ruling were 
Ashcraft v. Healy, 23 F. (2d) 189 (C. C. A. 5th); People v. 
Jennings, 177 N. E. 419; and Overby v. Oklahoma City, 287 
Pac. 796. The Court seems to take the view that the amuse¬ 
ment provided by the free-play in a candy vending machine 
is not sufliciently enticing to make the machine a gambling 
device. Appellees feel, however, that this is contrary to human 
experience, especially where the appeal is made, as these ma¬ 
chines are, to the youth. 

In the case of Ashcraft v. Healy, supra, it appeared that the 
prosecuting attorney had attempted criminal prosecution 
without success against the owner of candy vending machines, 
and after the acquittal the Sheriff on his own initiative seized 
the machines. The lower court refused injunctive relief and 
the Court of Appeals in holding that action erroneous, noted 
that the pleadings raised an issue of fact whether the machine 
could be used for gambling purposes, or not, and ruled that 
the injunction should not have been denied without hearing. 

In the case of People v. Jennings, supra, it appeared that the 
statute required that the machine emit a slug. See the com- 
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ment on this case in the later New York case of People v. Grav- 
enhorst, 32 N. Y. S. (2d) 760, 772 (1942). 

In the case of Overby v. Oklahoma City, supra, the statute 
under consideration gave a description of the machine con¬ 
demned and the Court in construing that statute, held that 
the machine involved in the case did not fit that description. 

In the case of State of Karisas v. Waite, 131 Pac. (2d) 708, 
156 Kansas 143 (1942), cited on page 13 of appellants’ brief, 
the Court held that a pin-ball machine was not a gambling 
device. How’ever, the Court in that case expressly followed 
the strict construction rule and gave what appellees believe 
to be a strained construction of the statute in that case. 

In Gayer v. Whelan, 138 Pac. (2d) 763, 765 (1943) the Su¬ 
preme Court of California held that pinball machines are 
not a lottery. The Court in that case applied the rule of strict 
construction. The statute in that case required that the ma¬ 
chine emit something redeemable in money or exchangeable 
for a thing of value. 

The appellees believe that the adverse authorities which 
have come to their attention are distinguishable from the 
instant case because of the different statutes involved, espe¬ 
cially the different construction provided for in the local 
statute. 

CONCLUSION 

Appellees have not attempted to rely upon any strained 
approach to the main question involved in this case by reason 
of the disfavor with which the law looks upon injunctive relief 
against criminal prosecution, but believe that the device under 
consideration in this case is so plainly violative of our gam¬ 
bling statutes that it is clear that the ruling of the Court below 
in denying relief was proper. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

CJharlbs B. Murray, 

Assistant United States Attorney, 

Attorneys for the Appellees. 



APPENDIX 


In the District Court of the United States for the District 

of Columbia 

Civil Action No. 17294 

John R. Sears, T/A Executive Novelty Distributing 
Company, 1613 Rhode Island Ave. NE., Washington, 
D. C. 

Washington Coin Machine Assn., A Voluntary Unincor¬ 
porated Assn., C/0 Horace Beiderman, 1356 Ritten- 
house Street NW., W’ashington, D. C. 

and 

Ira T. Byram, T/A Silent Sales System, 635 Street NW., 
Washington, D. C., plaintiffs 

u. 

Harvey G. Callahan, Asst. Supt. Metropolitan Police 
• Department, 3rd & Indiana Ave. NW., Washington, 
D. C. 

Major Edward Kelly, Supt. Metropolitan Police Dept., 
300 Indiana Avenue NW., Washington, D. C. 

and 

Edward M. Curran, U. S. Attorney for the D. C., Court 
House, Washington, D. C., defendants 

complaint for declaratory judgment and permanent 

INJUNCTION 

1. (a) Jurisdiction is founded on the Code of Laws for the 
District of Columbia. 

(b) Jurisdiction is founded on the Federal Declaratory 
Judgment Act, Section 274 (d). Judicial Code as amended; 
28TT.S. C. A., 400. 


( 7 ) 



8 


2. Plaintiff, Sears, is a resident of the District of Columbia, 
citizen of the United States and does business in the District of 
Columbia as the Executive Novelty Distributing Company. 

3. Plaintiff, Washington Coin Machine Association, is a 
voluntary unincorporated association composed of individuals 
engaged and mutually interested in the distribution and opera¬ 
tion of pin-ball machines, amusement devises, in and about the 
District of Columbia. 

4. Plaintiff, Byram, is a resident of the District of Columbia, 
citizen of the United States and does business in this jurisdic¬ 
tion under the trade name Silent Sales System. 

5. Each of the plaintiffs aforesaid is and has been over a long 
period of time engaged in the distribution and operation of so- 
called pin-ball machines in the District of Columbia and as such 
have substantial property interests involved in the continued 
operation of the said pin-ball machines. Each of the plaintiffs 
owns many of these pin-ball machines and as such owners rent 
for a consideration the said machines to store proprietors in 
the District of Columbia. The pin-ball machine is displayed 
on floor space in the particular store. 

6. The defendant, Harvey G. Callahan, is Assistant Super¬ 
intendent and Executive Officer of the Metropolitan Police 
Department, Government of the District of Columbia. 

7. The defendant, Major Edward Kelly, is Superintendent of 
the Metropolitan Police Department, Government of the Dis¬ 
trict of Columbia. 

8. The defendant, Edward M. Curran, is the United States 
Attorney for the District of Columbia. 

9. A pin-ball machine is an amusement devise made of wood 
frame, stands some three (3) or four (4) feet from the floor, 
wood legs, body, and about ten (10) inches deep, covered by 
glass and is operated by electricity. Scores are indicated on a 
backboard by illumination depending on action of balls against 
bumpers. The glass backboard is illuminated by the action 
of the ball striking the bumpers and the score determined by 
the particular bumpers and the number thereof struck by the 
ball. After inserting a five-cent piece in an aperture at the 
front of the machine, a given number of balls are released and 
the player after placing a ball in position, forcefully pulls and 
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releases a certain lever which projects the ball onto the board 
containing the objects to be struck. The mechanical device, 
electrically controlled, records the score of the player on the 
basis of his successfully striking the various objects (bump¬ 
ers) on the board. If the player achieves a certain minimum 
score, which minimum score is printed on the backboard of the 
machine, he is given “free play”; that is, the only reward after 
paying to play the same is “free play”; of the game if the cer¬ 
tain minimum score is made by the player. If the minimum 
score is achieved, the player automatically receives “free play” 
by operation of the electrical mechanism which controls the 
machine and without insertion of an additional coin. The 
player receives no other reward than “free play,” which is con¬ 
ditioned on the achievement of a certain minimum score 
aforementioned. 

10. Pursuant to a directive from the United States attorney, 
defendant herein, the following Order was issued to the Metro¬ 
politan Police Force by the other defendants: 

GOVERNMENT OF THE DISTRICT OF COLUMBIA, 
METROPOLITAN POLICE DEPARTMENT 

March 6, 1942. 

jVIemorandum Order No. 121. 

Series 1942. 

Subject: Pin-ball Machines. 

To the Force: 

In compliance with the instructions of the Honorable 
Edward M. Curran, United States Attorney, you will 
notify the proprietors of all drug stores, restaurants, 
so-called pennyland amusement places, and other places 
where pin-ball machines are operated, that on and after 
April 15,1942, all pin-hall machines which give free plays 
or which are equipped with devices for giving free plays, 
or all pin-ball machines which pay off in prizes, either 
cash or merchandise, or any pin-ball machines which 
carry instructions as to how such machine may be used 
for gambling purposes, shall be seized as gambling de¬ 
vices, and all persons in possession of, or permitting the 
operation of such machines shall be immediately subject 
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to prosecution under the gambling laws of the District 
of Columbia. 

You will instruct the members of your Command espe¬ 
cially plain clothes men to pay special attention to the 
operation of pin-ball machines, and where any are found 
which are being used as gambling devices or as described 
in the preceding paragraphs, to see that their use is dis¬ 
continued and after April 15 to seize such machines as 
requested by the United States Attorney. 

By direction of the Major and Superintendent. 

Harvey G. Callahan, 

Assistant Superintendent, 

HGC; jeo Executive Officer. 

11. As indicated in paragraph 9, the plaintiffs herein are 
interested solely and exclusively in the operation of pin-ball 
machines which give “free play” or are equipped to give “free 
play” and the issue herein raised is limited solely and exclu¬ 
sively to the legality of the Memorandum Order No. 121, inso¬ 
far as it directs the seizure as gambling devices of those pin-ball 
machines which give or which are equipped with devices for 
giving “free play” and insofar as prosecution of possessors or 
operators thereof is involved. 

12. The District of Columbia Code of Laws provides insofar 
as herein applicable that: 

Whoever shall in the District set up or keep ♦ * ♦ 
any kind of gaming table or gambling device adapted, 
devised, or designed for the purpose of playing any game 
of chance for money or property 

shall be guilty of a crime and it is with reference to this Section 
of the Code that the defendants herein have ordered the seizure 
of pin-ball machines which give “free play” or which are 
equipped with devices for giving “free play” and have threat¬ 
ened the prosecution of all persons in possession of or permitting 
the operation of such machines. 

13. It is plaintiffs’ contention that the giving of a “free play” 
or the equipment of pin-ball machines with the device for giving 
“free play” does not contravene or violate the foregoing section 
of the District of Columbia Code in that plaintiffs contend that 
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the awarding of “free play” is not money or property within the 
meaning of the Statute and further that the awarding of a 
“free play” and the equipment of the pin-ball machines with 
devices for giving “free play” does not constitute the operation 
as a “game of chance for money or property” within the meaning 
of the Statute aforesaid. 

14. Defendant Curran’s determination that “free play” 
contravenes the Statute and defendant Callahan’s and defend¬ 
ant Kelly’s directive embodied in the Memorandum Order No. 
121, substantially and vitally effect plaintiffs’ business and 
property interests in that substantial sums of money have been 
invested in existing pin-ball machines equipped with “free 
play” devices and further that plaintiffs have, over a long pe¬ 
riod of time, built up establishments with substantial going 
concern value and further that the seizure of the machines and 
prohibition of “free play” has and will have the effect of de¬ 
stroying innumerable contracts and business relations between 
plaintiffs and their customer-store outlets in the District of 
Columbia. 

15. It is plaintiffs’ contention that “free play” is not a thing 
of value, not money or property within the meaning of the Sta¬ 
tute, that the playing of and equipment of a pin-ball machine 
with “free play” does not constitute the mechanical device a 
gambling device within the meaning of the Statute and further 
that the playing and equipment of a pin-ball machine with 
“free play” represents an amusement and further that this 
amusement game involves skill and therefore is not a game of 
chance. 

16. By reason of these conflicting and adverse claims, plain¬ 
tiffs are in great doubt as to the validity of Memorandum Order 
No. 121 and in the light of the serious, substantial and adverse 
effects the said Order will have on their property rights and the 
irreparable harm which will be done. 

Plaintiffs demand that the Court adjudge and declare: 

1. That the giving of “free play” or the equipment of pin¬ 
ball machines with devices for giving “free play” does not vio¬ 
late the gaming laws of the District of Columbia (Title 
22-1504). 
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2. That Memorandum Order No. 121, be declared illegal and 
void insofar as it directs the seizure of all pin-ball machines 
which give “free play” or which are equipped with devices for 
giving “free play” and insofar as the said Order prohibits the 
possession of and the operation of such machines in the Dis¬ 
trict of Columbia. 

3. That this Court by its Decree permanently enjoin and 
restrain the defendants from carrying out and executing Mem¬ 
orandum Order No. 121 insofar as it directs the seizure of all 
pin-ball machines which give “free play” or which are equipped 
with devices for giving “free play” and insofar as it directs the 
prosecution under the gambling laws of the District of Co¬ 
lumbia of all persons in possession of or permitting the opera¬ 
tion of such machines. 

4. That the Court grant plaintiffs such other and further re¬ 
lief as is just and proper under the allegations of this Com¬ 
plaint. 

William E. Leahy, 

Nicholas J. Chase, 

Bowen Building, 
Attorneys for Plaintiffs, 
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